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Marlene Dortch, Secretary
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445 Twelfth Street, S.W.

Washington, D C. 20534

Re: Federal-State Joint Board on Universal Service; CC Docket No. 8545
Righ Cost Universal Service Support; WC Docket No.495-337

Dear Ms. Dornich:

On behalf of Alke] Corp., | am wransmitting via ECFS Alkel’s Commentson WC Dodlet No. 05-
337 and CC Docket No. 96-45. in response to the Notice of Proposed Rujemeking, FCT 07-88
{released May 14. 2007). 1ssued in these two dockets. This wansmamal inclodes $our separate
Adobe Acrobat {iles: this cover Jetter, the Connnents. and two Exhibits.

I anempted 10 file these comenents via ECFS on June 6. 2007, but the svséem was not functioning
properiv. imsiead. on that date ] subnutted the fihng by e-mailing it 10 vou and anumber of other
saff members 1n the Office of the Secretary and ¢he Wireline Competition Buseau. 1 sespectiufly
request that this be treated as timely filed in both of these dockets by che June 6 deadhne.

Please comtact me with anyv questions. Thank vou very much.

Respectfully subnunted.

David L. Sieradzla
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Beforethe
FEDERAL COMMUNICATIONS COMMISSHON

Washington, DT 20554
1n the Matier of }
High-Cost Universal Service Support ; WC Docket No. 05-337
Federal-State Joint Board on Universal Senvice ; CC Docket No, 9645
)

ALLTEL COMMENTS

Alkel Corporation (“Alkel”™) submits these comments on the Notice of Proposed
Rulemaking (“"NPRM™), FCC 07-88 (released May 14, 2007), which seeks comnent-on the Jomt
Board’s Reconmunended Decision (“RD7). FCC071-1 (redeesed May 1, 2007), propossg a cap-on
high-cost funding 1o competitive provrders of universal service. The proposed cap is anti-
consumer. depriving rura) areas of access 10 services comparable to ¢hose available in urban
areas; violates well-established Commission and court precedent mandating competiive
neutrality; and does not further the goals of universal service. For all of chese reesons, the
Commnussion shouid not follow the sepously-flawed RD. but should instead proceed 4o rational.
comprebensive. and long-term universal service seform seesures under comsideration by the
Joint Board.

In these comments. we Gemonsiraie the fack -of any jepal or retional support for ¢he Josnt
Board s proposal 10 #npose a funding cap only upon 1o competiive eligible telecommunications
carmiers ("CETCs™). We show thatthe Act and-an unbroken line of precedents mandate ¢he
compatitive neutrality principle — and 1s necessary corollary. funding ponabiliny and equal
treatment of consumers. whether they subscnibe 20 CETU or icumbent Jocal exchange carmer

(“ILEC™). We explawn why the RD's proposal deparnts from thas statutory mandate and harms
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oonsuers. who seap mayor benefies from a competitively neutral universal service program.
Tinally. we address the specific questions raised in the RD and the NPRM ebout the sechenics
of a cap. the base perrod. dhe duration. end related matters.

Numerous members of Congress, state. gibal and Yocal officials. community leaders, and
consumers have expressed seqious concesns or opposition 4o she RD's CETC-only funding <ap
proposal. Exhibit 1 provides.examples of some -of these compelling and heartfelt lesors.
Adoption of the RD’s supposedly “interim”™ meesure would inserfere with achieving what ’shouldE
be the Commission’s main goal - 10-develop comprebensive solwions 10 seform and snodernige

the high-cost universal service program in the ong term.’

L TRE PROPOSED CAP ON CETC FUNDING ¥S UNLAWFUL
The Actintendad “to provide for a pro-competitive. de-reguiatory nattoral poticy
framew ork designed 1o accelerate raprdly private sector deplovment of advanced

telecommunications and information technologies and services to all Americans” — oot just ¢hose

who happen 1o live in urban areas — “by opening all4elecommunications markets” — including
rural markets - “to competition.™ The members of Congress who were responsible for the 1996

Act continue 10 emphzsize that competiton can and must co-exist with universal service ”

' See RD, Dissenuing Swatement of Commissioner Michael Copps
" Telecommunicavons Act of 1996, Conference Report. S.652. R Rpt. 104458, & ) (Jan. 31, 1996).

" See. e g.. Communications Opportumity. Promotion and Enbancernent Act. H.R 5242, Senate Report. (Sept. 30,
2006) (*Competitive neuirahty {in the context of universal service disbursements] means that the Commission
shouid not unfairly favor one techoology or provider over enother. For example. the Commission should not favor
wireline provaders over wireless providers ™ i Universal Service Reform Aciof 2007, H.R. 20534 (inroduced

Apr. 262007 by Rep. Boucher and 9 co-sponsors) {“*Federal and Siaie mechanisms 1o presenve and advance
unrversal senaice should be compentively neuwral. so that those mechanisms peither unfairly advamege nor
drsadvamage one CONNDUNICENORS Service provider over enother. end neither unfairiy favor nor disfavor ooe
wechnology over enother.”y. Federal- Siate Joint Board on Universal Service. First Repenand Order, 12 FOC Red
£776.9 30 (1997, (“Tirst Repornt and Order” ) (emphasis added: subsequent hisiory omitied } {parties who contend
that "1 cenain nural areas. competition may not always serve the public imierest and that promoting competition 1t
these arees mus: he considened. if a1 2l]. secondany 1o the advancement of universal service .. present a faise chojoe
bemveer compentior £nd universal senvice.
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The RD’s proposed cap-on CETC support violakes ¢he ‘Seauory principle of competitive
aeutrality and cennot be jawfully be adopied, even-on asupposedly “interisn” besis. The RD's
proposal would ensuse ¢hal CETCs receive ess support than ILECs even whea ¢hey provide ehe
same supported servives 1o the idemical customers.’ Thus. support would-no foager be porable:
if a rural customer migraies service 4rom an ILEC to a CETC, 4ess high-oost support would be
avajlable to serve that customer - giving the ILEC an artificial. regulatory-mdusced competitive
advantage over the CETC. We show below that-none of the RD’s purporied pstifications Tor
this discrimunatory proposal have -any merit. We atso show that feod porability is neoessary and
1ndispensable 10 satrsfy the competitive neutrality sequisoment of the Telecomununications Act of
1996 (“Act™), and 10 protect the interests of rural consumers.

A, There Is No Fund Growth “Emergency” Jusifying A Gross Violation of the
Competitive Newrality Requirement

The RD indicates that “immediate action” (% 5) 10 impose 2 so-caled “imenim.
emergency cap (1) is needed 10 address the supposediv “dwe” (1 4), "unsustainable™ (4 4). amd
“dramatc” {§ %) growth of high-cost support for CETCs. and charactenzes this siization es a
“crisis” (1 8). Asnide from s inflammatory rhetoric, however, the RD offfers oo seliabile
quantrative support for its assernons regarding fund growth. Moreover, the RD -apparemtly relies
on data and calculations that have been withheld from the public. shich means that comwenting
parties have no OpPOITUNITY 10 review or address this core bas:s for éhe proposed precipitate

action. Anddbhe characierization of the cap-as “wxherun”™ or “emergency” s highly questronadle.

* The RD proposes o reduce CETC per-hine sappon beiow the amount thet ILECs w culd continuc to receive. using

& “mzie reduction Tacior T ibat woourd brng wete] CETC funding down to 2006 levels in eech maxe. RD.Y 10
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1. The Shift of Consumer Domand from JLECs to Wirelsss CETCs is-a
Bemalicial Long-Term Trend, Not a “Crisis”

There 1s no fund growsh “emergency” that would justify a “two-minute dnil” stvie sush 10
Judgment to adopt a proposal that woukd viotase esiablished Jaw and vver a decade of unbroken
precedents, 1t has been apparent for several years that consumers want more than plain old
ielephone service (“POTS”), and shey are choosing 10 subsoribe 20 wireless serviee — while
incumbent carmiers’ line counts are shrinking. Rural consumers’ increasing acoess 4o mobile
wireless services, and their chorce 10 use such services, clearly are in the public interest, as
drscussed further in section ] below. 4t also has been obvious for several years that wireless
carners and other new competitive entrants are obtainiag aocess 10 high-cost universal service
support that had been withheld from them in ¢he past.” These trends have been noted in a
number of FCC -and Joint Board documents 1ssued over the past S years.® There s nothing new,
“explosive.” or “dramatic” that will happen widin the next six monthas. by which time the Jomnt

Board supposedly will resolve the fonger-term problerms of the high-cost fund.”

* But compesitive carriers still receive only approximaiely 13 of the support received by incumbent jocal exchange
oarmeTs. even though competitive carmiers serve 228.604.00( customers and incumbent focal exchange camers serve
143.766.000 customers. See RD. App. B: Local Telephone Gompetition. Siarus s of June 30, 2006 (FCCWCB,
industry Analyvsis and Technology Div.. released Jan. 1. 2007).

* See. e.g.. Annual Report and Analvsis of Comperitive Market Conditions With Respect 1o Commercial Wireless
Services. Eleventh Report. 21 FCC Rod 10947 (2006). Nowebly. that repon demonstraies the major progress that
wireless camers are meking in bringine broadband senvices o Tural consumers. See id.. Swiement of Commissioner
Deborah Tevior Tate (71 slso am paroculer]y pieesed that this repon highlights the growmth of broadband <ata
services proviged by wireiess providers. ... Itis imporan 1o see that wireless broadband continues 1o -develop 1n
orger 1o presem an addinonal viable oplion to consumers, notoniy in core “lead” markets. but across the eptire
nauon. .. Wireless providers will be criticel 40 getting broadbend out (o that lest. mos: difficult mile.”

“ See RD. Y 1. Theee 35 cenainhy no “emergency” that will occur within the mext month or two thar would jusnfy the
extraordinanihy truncated comment cyveie eswablished in the NPRM ({ 6) — which in essence. ignores public soput
and indicates that the Commission does not tnend (o take seriousdy the grave concerns about the so-called “interim™
C'dr juis

i
Proposel expressed by public officials and corsumers from &ll regions o7 the county,

I
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2. The Quantitative Assescions Retied Upon inehe RD are@atsed on
Unsupported Data-and Calewdations

The RD baildly esseqs that “competitive £TC support in 2007 will reach at feast $1.28
billion if the Commission takes no action 40 curail ¢his growgh.” § 4. But the RD vontains no
footnotes <iing any data, fom USAC or any osher source, -and does 00l provide any basts for
any <alculations. 10 prstify dhis claum.  Alike] not-been able 10 replicate this cabeulation based on
publicly available USAC data. The RD comends that “if the Gommission wesre now 40 approve
all competiive ETC petitions cwrrently pending beforethe Comsnession, high-cost support for
competitive ETCs could rise toes much as $1.56 billron in 2007.” #d. Again, the RD offers no
data to suppon ¢his assestion.t

Egregiousty. the Joint Board apparently rehes beavily on four graphioal charts purporting
1o show rapid growsh 1in CETC support. RD. Appendix A. Not onlv do ehese charts £ail to

provide the basis for the demonswated numbers. they 4o not even disclose what she pumbers are.

The chagts are presented with fuzzy lines at very tow levels of resolution, which meke i1 diffrcult
10 esceriain what the acrual numbers aze For the data and projectrons on which the RD proposal
relies. Thus. 1t ts impossible for parves 1o this proceeding 10 venfy or cormment on these data.
The Comumussion 1s obligated 10 seek public comsnent op underlving data rebied upon 1o
develop a numenical threshold nde. For example. the Third Gircust. i #5 decrston reviewsng she
Commizssron's media ownership rules. determined ¢hat the Comumission was required 10 seek

public comment on the underlving data for the Yormavon of the Diversity index. “As the

¥ There is also o basis for bvpothesizing tha: the Commission would approve all CETC designetion penitions
currentiy pending. Over the past £ vears. the Comanission has granted no more thes 5 such peutions; over 20
petitions remain pending. some Yor over £ vears. The Commassion s fathng 10 1ive up 0 its "conmumuiment 10
resohve. wiihiun s1x months of the date filed a1 4pe Commission. ¢ll dessgnetion requests for non-wibal kands thai are
properiy before us pursuam (o secton 214e 061" Federal-Siaze Joint Board on Universal Service, Twelfth Repon
and Order. 15 FCL Red 12208.€ 114 (26000 (* Twelfth Report and Order” ). These Mwondefinite delave inthe
gesignanorn process thwart the wtent of Congress. ip secnorn 234, (0 promete compelition &38 universal ervice 1o
hugh-cost greas.” 1o




Diversity index’s numerous flaws meke apparent. she Comsnission’s«decision 4o withhold it &om
public scrutiny was aot without prejudice.” 1t is ot vonsonant with ¢he purpose of a nllemaking
proceeding 10 promulgate sules onthe-besis of data that, in crtical-degree, are knownonlytothe

10
agency.

3. CETC Fund Growth Js Not The Main Cause of Regent dncteases in
the Comyibution Faceor

Contrary 10 the somewhat nusleadig pomrayal in the RD, the vecent wnopoese in the
universal service comribution factor is not an “emergency” or “csisis” drivenby growsh in CETC
funding. In {act. the latest increase was vaused primagily by unrelated factors. The RD states
that “without immediate action t0 restrain growth in competitive ETC funding, the ¥ederal
universal service fund is in dire yeopard)y of becoming unsustamable.” §4. dnsupport of ths
“unsustainable” contention. the RD notes that "{1ihe most reoent contetbukion $aotor is 11.7%,
which is the highest level since 1ts incepion.” Jd.. n.1]1. The clear mmpression croated is that <his
growth in funding is the primary factor driviag the increase in the contribution factor. But 1o
response 10 questioning from Chairman Edward Markev of the House Energy & Commerce
Communiee, Chairman Kevin Mariin conceded that she growth of high-cost fundsg - ¢o all
carners. not just CETCs - 15 a relatively muoor factor 1 the most secent #omease i the

comiribution factor.”!

° Promeiheus Redio Projeci v FOC, 375 F.3¢ 372,417 (3d Car. 2004).

** See McLouth Steel Prods. Corp. v. Tromas. 838 F.2d 1317 {D.C. Cis. 1988} (failwre to describe 2 parucular
“model” for compuiing contaminaton ievels was pot adeguate nouce ). United Siates 1. Nova Seona Food Prods.
Corp.. SE&F .24 240. 227 {2d Gir. 197 7 1 vagency's failure 1o provide notice of the data from which i1 denved
regulaton foreclosed “criticism of the methodology used or the meening to be inferred from the data™): Portlang
Cement Assoctenion v. Ruckelshaus. 486 F 2¢ 375,393 (D.C. Cir. 1973} {"{n order that rule-maksng proceedings 10
determine siandards be conducted in orderiy fashion. information should generally be disclosed as to the basis of a
proposed rufe af the tme of issuence.”).

" See Chairman Kevin Marin Responses to Chairman Markey's April 2. 2007 Lewer (May 17, 20671(Q:
171 Please identtfy what vou believe to be the oot cause for this significant increese in the contnibution factor.” A:
“Severzl feciors contributed 1o the two percent increase of the comribution facior for the second guarier of 2007,

The larpes: ungie facter was prwo? period adiustments that ected 10 reduce the Universal Senvice Fund's revenue

Lh .
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A more significant factor drivang undue growth an she Tund is the fact that {LECs
curvenBy are sewarded for losing customers by maintaining ¢heir overall suppon levels.'? This
results in higher per hine suppon per those customers shat comtioue 10 be served and the universal
service fund 1s unnecessarily inflated by the increased per line support arrounts for both ILECs
and CETCs. Had the FCC wmplemented a fieeze on the level of per-line support «o all ETCs by
study avea in 2003 (as Alke] advocated then and comtinues (0 advocate now), then she overall
high-cost fund size today would be reduced by approximacely 26.5%, which wouid have
completely eliminated any potential argument regarding a “crisis” in funding growsh.” Such a
competitively neutral approach - unlike the RD’s proposed CETC-ondy cap - atso woukd avoid
depriving consumers of support for the development and expansion of servioes in nusal aroes that
18 comparable 10 the services available today 10 urban areas. This would be consistent with the |
defined purpose of universal service,

4, The Proposed Cap Is Not Really “iserim™
Even if an “emergency” could be demonstrated to justify an “imterim” or “temporary”

rule. the RD s characterization of the proposal-as “imerin™ or “temporary” s samply 0ot

requitemenis ip previous guarners. Specifically. these prior period adjustnents arose from addiional contributions
made by AT&T and Verizon on pest under-reporied revepue, and from a<change in the amount of funds that the
Universal Service Administranive Company beld in reserve for bad debts. The absence of these prior peniod
adiusiments caused a 1.5 percent increase 1n the comributions factor. The remaining 0.2 percent of the increzse was
due 1o reductions in the funding bese. increases n program demand. including for high-cost suppon.”™)

"* The current approach inexplicably rans counter 10 the FOC s considered decision in 1997 thar ™ if an incusbent
LEC loses & cusiomer 10 a competitive eligible telecommunications carner, the incembent LEC will Jose some o1 al)
of the per-line jevel of suppon that is essociated with serving that customer.... [Wihen a competitive ehigible
ielecommunications carries recejves suppon for & customer pursuant to section 54 307(a)4). the incumbem LEC
will lose the support 11 previously recerved that was anribuable 1o that customer.” Federal-Siare Joint Board on
Universal Sermvice. Fourth Order on Reconsideration, 13 FCOC Red 5318.9 £84¢1997).

" See Wesiern Wireless Corp. Repiy Comments. CC Docket No. 96-45 (filed June 2. 2003). & 29-33. 15 2003,

LEC mgh cost suppon was gpproximately $5.141.000.000 for 171.4%8.000 ILEC lives. or $1R.32 per line. The
prosecied 2007 level of support for ILECs is $2,177.000,000 for 137.032.000 supporwed lines or $23 18 per hine.
{These date are drawn from USAC reports.) This 26.%% growth in per ine support from $18.32 10 $23 .18 per line
1oday. due 10 the failure 10 reduce suppoen when customers Jeave the ILEC. bes beer entirely unjustified and
ULDECessaTY




credible. There &5 every reesono believe that she plan, if adopted, would remein in efect far
longer than 138 months. Ale] avidly hopes hat ¢he Joint Board will eotually reach a sesolution
to the compsehensive problems with #he high-cost fund within & sonths. ™ But as
Commussioner Copps noted in kis dissent «o the RD, a funding cap could well semain i place For
a significantly fonger period of time.

In Commssioner Copps’ words, “even if the Joint Board aots within six months on
fundamental reforms and the FCC then proceeds 10 adopt some versron of ¢hrose reforsns in a
year. 11 will be 18 monthks - autumn of 2008 - before we-even have a strategic fong-serm plan
from the FCC for universal service seform. 1f the pest is protogue, comung 20 FCOC corsersus
may take {ar longer than that. not 10 mention any legistative ohanges that meyv be sv.g-gested.”‘s
The Commission and ¢he }oint Board have been wresting with the darge-scale problems of the
high-cost fund for over 10 vears. and ¢he Public Notices and Refestals upon which the current
RD are based go back at Jeast 5 years. '

The 1ast tune the Commission imposed a supposedy “iterim” cap on universal service
distnbutions - the cap on the HCL funding mechantstr. proposed 1n 1993 and implemented i
1994 - it commitied to leave that cap 1n place for onlv two vears. pending resolution of “a

rulemaking on the full range of USF issues.”’’ But that “imesien” cap remained in place for over

“ Cf. Tweifth Report and Order .4 114 oomamining 10 address ETC petitions within & months of filing): see supra.
note &

' RD. Dissenting Masemen: of Commissioner Michae] Gopps. See also Leter from Senators Rockedeller. Pryor.
Dorgar. Klobuchar. and Smith. to Commissioner Tate amad Commissioner Baum (Mar. 21. 20071 (“We also believe
that a cap. especially ope imposed only on cerzain carmers. would not provide incentives 0 all siakeholders 10
engage ip thoughiful nepotiations on how 10 best reform the USE. Although the cap is reponied w0 be only a
iergporan cap. we are copcerned that it would become a de facto permanent sap. Unless all recipienis have an
incentive to find solutions to-controling the growsh of the USE. we do pot believe that the Joint Boerd or the FCC
would ever be able 10 adopt meesures 1o reform and modernize the adnunistraton of ine UST 7

* Sec RD. %% 2.3 1summerizing history of the current proceeding).

" The rules capping the growts of the BCL fund ongimaliy were proposed es “intenm mieasures (0 moderate growts
of the UST Guring the pendendcy ¢f our troader UST rulemaking. These measures wouid be impiemented hrough

— [T .



13 vears and, although modified somewhat in 2001, essentially s stil] in-effect 40 thisdav. er
supposedly “intenm” sules involving universal service and access changes also have somained in
place for long penods of time; and neiber<he RD nor the NPRM comeins any indication of a
hard end-date by which the supposedly “interim” limiation on CETC furding wil] terminate.'*

Finally, even if the plan were ¢ruly “interim,” ¢hat would not exempt it from compliance
with the law. “The Commission cannot expect to avoid judicial seview so easily — especially
when the "intenim’ 1s measured in vears .... indeed, even an interwm rule expecied tobe in place
for only a bmef time is subject 1o judicial review, or agencies would be free 10 act unseasonably
for that time."**

B. The Recommended Decision’s Purporsed Justificadions For the CETC-Only
Fund Cap Rely Upon Falacious Public Policy Presises

The RI) and the NPRM do not purport 10 modify the principle of competitive neutralicy

established pursuant 10 47 U.S C_§ 234(b)(7)" - nor woukd they &ave Jegal aubority 2090 50,25

the adopuion of interim Pan 36 rules of specific and limited duration. The wenm rules would be in place for a two
vear period. beginning on Japuary 1. 1994, We believe thai two vears shouid be sufficien w0 -oonclude a nalemaking
ot the full range of USF issues.” Amendment of Part 36 of the Commission s Rules and Escablishmenr of-a Joini
Board. Notice of Proposed Rulemeking. &8 PCC Red 7114 (1993

! The only “imenm.” “einergency” ielecommunications rule in recent memon that turned out o be Guly “interim”
-and expired as anticipated was the UNE/access oharge rule. which was adopied with 2 “hard” sumset date of June 30.
1997 (16 months afier the adoption of the order). Implemeniation of the Local Comperition Prowsions in the
Telecommunicanons Acrof 1996, 11 FOU Red 17499, 9 725 (1996 ("Local Compenitior. Order™),-affirmed in
pertiner; part. Compentive Telecommunications Ass 'nv. FCC, 117 1.3d 1068, 1075 (8th-Cir. 1997). The
Commission emphasized that “we believe it is imperative that this wransitional requirerment be lunmed 1o duratron.
We can concerve of no circumsiances under which ¢he requirement ... would be extended fursher.” Jd. The
Comeesmion also made it clear wha: rules would apply afier the specified surser date, and the C.F.R. rde was
drafied 1o aumomatically expire as of the sunset date {i.e., no further FCC action was vequired 10 eliminate ¢he rule).

¥ Compeitive Telecommunications 4ss v v. FCC, 87 F.3d 222. 531 (D.C. Cir. 1996). See also Union of Goncerned
Scientiszs v Nuclear Reg. Comm 'n. 711 F.2d 370 (D.C. Cir. 1983 ) Verizon California. fnc. v, Peevey,413 F.3d
1069, 1672-73 (9th Cyr. 20021 ichallenge to an “intenim’ rate was ripe for review): 44 @ 1077 (Bea. 1. conowrning)
(the commussion'* "position jargely boils Gown to the indefensibie proposition the! 2 state commission can insulate
is *determination|s]” from judicial review by lebeling them ‘imenm.” This would eviscerate the judicial review
provided by siamnie and canpot be. perucularly in hight of the fact that. es the history of this case demonsirates, so-
caltled interim rates can remain 1n effect for vears ... and can aliegedly cause losses which are. end will be.
uncompensabie "),

* The RD also purports to contnue appiving technological neutraliny: it resects a wirehine CETCs request to apply
ihe cap oniy 10 wireless CETCs. saving. “We are not aware of anvihuing in the Cornmusaion’s current rules tha
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drscussed bedow. However, the RD offers a §ew short sentences-atomptéag 40 show why “an
iterun cap on high-cost suppost onty for competiive ETCs would not viokate the Comenission’s
universal service principic of vompetitive neumality.” 6. These argurrents do ot wideseand
SCTURITY.
1. Caps on JLEC Fupding vs. Capson CETC Funding
First, the RD is plainly wrong in stating hat ¥ EC funding is dlready subject to caps, but

CETC support is not. © 5. Any existing caps-on ILEC fundng alsocontro] CETC Runding

exactly the same extent. pursuant o the equal supportrule. Yo the extent that4he curvent sules

hmit growth in ILEC suppost per-Tine, they impose identica) Hemnits-on-¢he growah of CEYC
support. The proposed new cap on CETC furding snproperiy would cap CETC Runding twioe.

Moreover. most of the existing 11 EC funding snechanisms are dot .-subjecmoanywpe of
cap. There is no cap on the growth of the High Cost Model-based (*HCM™) fundiag disbursed 4o
non-rural ILECs or the Interstate Comanon Line Support ($CLS”) and Local Switching Suppon
(“LST7) funds disbursed 10 rural ILECs, but the RD propases 1o sestnict HCM, ICLS, and LSS
funding to CETCs.

The proposed hard cap on CETC funding abso s far more operous than the adjustable.
indexed cap on the High Cost Loop (“HCL™) fund. Under she RD s propasal, HCL funds to
CETCs would be stnictiy capped. but HCL funds o qural iLECs would continue o grow pugrsuant
10 a “Rural Growth Factor” equal to “the sum of the annual percentage change in the United
States Deparunent of Commerce’s Gross Domesuc Product - Chaned Price dndex {GPD-CPI)
plus the percentage change in the total number of rural incumbent Jocal exchange carier working

toops.” 47 C.F.R. § 36604, Rural ILECs also qualifi for a “saferv net addstive” 10 increese

provides & precedent for such @ technologyv-based differentiation with:n universa) servies policy.” 4 7. The Jomt
Board s mmabiliny w0 o1 any Trecedent for & deparmre from technolomcal newrality = selhing.
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HCL support mn<alendar years when an unusually high invesunent is-peededd <o ensure quality
service 0 consumers. § 36605, By contrast, the RD proposes not o index the CETC funding
<ap t0 mdlation or any other growth factor, so that s iBation occurs, CETC fundiag in real
dollars would actually shnnk. RD. % 13. Unlike the sural ILECs, CETCs would not be eligible
for any “safety pet” provision to accoum for the peed for investments 4o satisty their ETC
obligations. The RD’s proposal uterly faids to recognize the real-world impact the cap could
have on rural CETCs and ¢heir customers.
2. “Coxt8ased” Support

Second. the RD states that “incumbent rural LECs’ supposrt is cost-based, while
competitive ETCs’ supportis pot.” 9§ 6. Notably, the RD does not contend that non-rural I1LECs’
HCM or Interstate Access Suppon (“1AS”) funding mechantsms ave cost-based, because they
surely are pot. But the RD would impose fumits on CETCs’ access 10 HCM and 1AS funds that
would not apply o the SLECs. The cural ILECs™ JICLS fund is not sticdy cost-basad either: 11
was crealed merelv 1o seplace an wefficient. implicit subsidy that was formenly recovered
through access charpes *' And a cursony review of she intricate and arbiwary Pant 36 nges. which
govern the calculation of sural ILECs™ HCL. LSS and ICLS funding pursuant 40 the exestig rase
of return system. reveals that there is a1 best orly a tenuous selationship between these nwmbers
and actual costs.” Fundamentally, zs the U.S. Supreme Coun has recognizes, “the ‘book” value
o7 embedded costs of capial presented 10 wadivional ratemaking bodies ofien foeass] litde

resemblance 10 the economic value of capial ™"

* MAG Order.% 128,
=47 C.F.R Par 36: §§ 34303 & $4.30%; Pan 54 Subpan K.

* Terizor, Communicanons, Inc v FCC. S35 U.S 467, 517-1% (2001 ): see also id a1 31R (“book costs mey be
oversuated by approximaety 5 billioo: Review of the Commission s Rules Regarding the Pricing of Unbundied
Nerwork Elemenis anc the Resale of Services by Incumbent Local Exchange Carricrs. Notice of Proposed
Rulemeking. 1% FOC Red 189454 27 (2003 (In eddition 10 the problems essociated with reliance on incurmbent
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3 *Camvier of Last Resort™ Obligations

Tiurd, ¢he RD indicates that the CETC-only funding cap could be justifiad because, it
states, “compettive £TCs may pot have the same carnier of last eesont obligations that #owmnbent
LECs have.” This is simply untrue. Under 47 US.C. 214 )(1)."CETCs and ILECs have
sdentical obligations (o provide all of she supporsed services o all requesting oustomers
throughout the designated service area — in effect, obligations-#kin 1o the “carmier of dest sesort”
concept. Under § 2146e)(4). any carver that attempts toselinquish #ts £1C staws, whether LEC
or CETC, mus!t obtain a state commuession’s advance approval in <he event that-no other ETCs are
operatmng o the area. This s apother indication that CEYCs and 5 s are subject4o sim#ar
obligations to be available as a “last resort.” And any additional “casnier of lest resort”
obhigations that may apply 10 ILECs at the stxe devel {3f-any such obligations exist — she RD cites
none) are related more 10 the 1LECs historic status es &onopoly utilities than 40 any “cammier of
last resort” concepl.

Moreover, even 1f the RD were correct i this segard. the remedy would ot be to under-
fund CETCs. but to subject them 20 the same “camner of dast resont” obligations -as {1LECs. The
Commission has already done so. following the Yoint Board's recommendation. m #s 2005
CETC Designation Framework Order =" Indeed, the heigttened requivements adopted for FCC-
designated CETCs adopted i that Order po well bevond the degree of accountability smpased on

§LECs in snost junisdictions.

LEC accounting records. the use of historical costs does ot necessari]y provide efficient invesument signals o
poiential enmems. As many econemists have noted. it is forwand-rooking cows. not usiorical costs. that are relevan!
1T Seing prices in competitive merkets.” ..

““ Federal-Siate Joint Board on Universal Service. 20 FCC Red €371 (2005 (“CETC Designation Framework
Order™r 47 CFR $§ 54.207. 54 200
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d. Differences in Regudation of {LECs and CETCs

The RD nrotes that “{flundasnental diffencnoes exist between the regulatory sreatmont of
competiive £TCs and moumbent LECs,” such s differiag egual aocess obligations and rate
regulatrons. RD, § 6. Bui the RD offers noexplanation for why these differences, 4o the extent
they exist,” would juifv the proposed radical departuse from ¢he established principies of fund
porability apd competitive neurality. 1n recent veass. when confroned with siaations i which
more onerous segulatory requirements-apply 10 one category of providers shat offer comparable
servioes 10 other Jess-regulated entities, the Commussion’s consistent semedy has been o reduce
or eliminate such excessive requirements, rather than+o heighten the segulatory differences
Chairman Martin has correctly insisted that “the Commuission must Set the rules of dhe road so
that playerscan compete on a Jevel playing field. in other words, all providers of the same

service should be treated in the same manner regardiess of the techaology that they employ ™

* The RD does not address the fact that mostdLECS are pot subject 1o pervesive rete regulation; that ¢he
Commission is seriously considenng the ¢liminetion of equal acoess cequirements for ILECS; &nd that some CETCs
do provide equel aceess and or must certify their willingness to doso. 47 C.F.R. § 209(aX3).

“* Inquiry Concerning High-Speed Access 10 the Interoet Over Cable and Otber Facilities; dnternet Over Gabie
Declaratony Ruling: Appropriate Regulatory Treatment for Broadband Access 10 the lntemet Over Cable Facilities.
Declarator Ruling and Notice of Proposed Rulemalang. 17 FCC Rod 4798 (2002), affd. Nat 'l Cable &
Telecomms. Ass'niv. Brand X Interner Servs.. 125°S. Ct. 2688 (2005): Appropriate Framework for Broadband
Access 1o the Internet over Wireline Facilities; Universal Service Obligations of Broadband Providers; Review of
Regulatony Requirements for incumbent LEC Broadband Teleconwnunications Services, Compuser §Il Further
Rermand Proseedings: Bell Operzting Compaty Provision of Enhanced Services; 1998 Biepnial Regulatory Review
- Review of Computer 111 and ON 4 Sefeguards and Requiremenis: Conditional Retition of ¢he Merizon Telephone
Companies for Forbearanee Undes 47 U.S.C. § 160i¢) with Regard 1o Broadband Services Provided via Fiber 1o the
Premises: Petition of the Vierizon Telephone Companies for Declaratory Ruling or. Alternatively. for Intenim Waiver
with Regard to Broadband Senvices Provided via Fiber 1o the Premises: Consumer Prowction in the Broadband Era.
Report and Order and Notice of Proposed Rulemaiagng. 20 FCC Red 14853 (200%). peritions for review pending.
Time Warner Tetecomms v, FCC, No. (13-4769 (end-consohidated cases} (3rd Cir. filed Oct. 28, 2005); Unnted
Povier Line Couacil’s Pexition for Decleratony Ruling Regarding the Clessification of Broadband over Power Line
internet Access Service af an Information Service, Memorandur: Opinion and Order. 21 FCC Red 13281 (20061
Appropnaie Regulaton Treatment {or Broadhand Access to the Interpet Over Wireless Nerworks. Declaratory
Ruling. 22 FCC Red 2901 12007 ): implementation of Section £21 (2] of the Cable Communications Polrey Act of
1984 25 amended by the Cable Television Consumer Protection and Competition Act of 1992, Report and Order
and Further Notice of Proposed Rulemeking, 22 FCC Red 5101 12007).

* Sutement of Chairman Kevin 1. Marun. Appropriate Regulatory Treatment of Broadband Access 16 the Interner
Over Bireless Nerworks . WT Docke: Mo, §7-53 ireleesed March 22, 2007).

“
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Tobe sure. the Joint Boerd’s and the Comumession s <oncemms aboud the ioreasing sige-of
the high-cost fund are depitimate. However. the Conunission coukd addeess this problem end
limit the growth of the fund withowt compromising competitive neutratity. ™  Aldrough he FCC
has considesable “statutory discretion 1o balance ¢he multiple goals embodied in the
Communications Act.”™” it “must see to it that both universal service and Jocal COMPALHION -are
realized.>* The Commission “cannot flatly igmore or contravene {a] goal” specifically set $orth
in the Act.”’ To the extent that the FCC hes reasoneble optioas that woukd ot control the size
of the fund and preserve competitive neutrality, it may a0t ignore the second of these-objectives,
but instead must sefect a less restrictive akerative policy.

Some argue that disbussing high-cost support 1o CEYCs has ¢he impropefﬂﬁecl of
“supporting multiple competitors to seyve areas in which oosts are prohibitive For even one
casrier.”* With all due respect, ¢his premise — which Jogically would lead «o oot only reducing.

but eliminating. support for CETCs - is profoundly wrong . Uséer this sationale, it wourld oever

“* For example. CTLA. Alkel. coasumer advocate Billv Jack Gregg. and eeny other parties Offerad alternative forms
of funding caps that would 2ppiv to the entire industrny. including competitive entrants, rather than protecting the
sizrze of the ncumbent carmiers and imposing all the burders on new competitive entrants. Sze Letier from Gene
Deloréy. Steve Mowery and Mark Rubin. Alite] ifiled Feb. 16, 2007 (proposing a cap that would permit high-cost
support 1o all ETCs (not just CETCs) 1o grow by no more then the inflation fate): ser also funding growth limisztion
proposal offered by West Vinginia consumer advocate and Joint Board member Billv Jack Goege (Public Notice.
Federal-Siate Joinr Board on Universal Service Seeks Commeni on Propasals 10 Modify the Gommission's Rules
Relanng 10 High-Cost Uriversal Service Suppori. 20 FCC Rod 14267 a1 Appendix B treel. Aug. 17, 200871 Ex
FParie Communication of CT1A - The Wireless Association, a1 2 (6iled Jan. 24. 2007).

“ NARUC v, FCOC. 737 F.2d 10951134 (D.C. Cir. 1984).

* Alenco. 201 F3g a1 615,

" Texcs Uffice of Public Utilin' Counsel v. FCC. 265 F.3d 313, 322 ¢5¢h Cir. 2001).

* RD. Swiement of Chairman Kevin Marin. a1 1

" The coms of providing both wireless and wireline service in rural areas centainly are higher then providing such
SeTVi0es it urbarn areas: but this does not mean that those costs are “prohibitive” or that competition ¢annol COEXIS
with urniversal service in these arees. In the ehsenoe of umiversal service suppori. some wireline and wireless
telecommunications services probebly would be provided w some extent in miral areas. But without support. both
wireline and wireless services mught not be provided 1o all reguesting customers “throughout the service area.” 47
LS C §214tenl). and would oot be available in rural arezas &t & level thai is “reesonabhy comparable 1o those

semvices provided 1n wrban ereas. and .. at rates that are rezsonzbly comperable to rates charged for similar services
provided in urben erees.” 47 U SCL 0580w
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be in the public imesest for more than-one £TC 4o seceive support. But Congress specificatly
repacied that rationaie. The Act makes it clear chat the “public interest, convenience and
DRoessity” can be advanced by having mukiple £TCs seceive universal service suppost, as jong
as they use that support <o provide service “throughout the service area for which the designation
1sseceived.” 47 US.C. § 214(e)(1)& {2).

C. Portabilicy and Competitive Newtrality Are Reguired by Law

An unbroken line of Count decisions and FCC precedents meke i1 clear that competitive
neutrality — and its necessary corollary, fund porability — are statnory mandates, and that
disbursing Jess per-line support to CETCs than to ILECs violates the competitive newrality
priociple. The Fifth Circuit made clear in the #enco decision éhat “portability is not only
consistent with predictability. but also is dictawed by principles of competitive neutraliky and the
statutory comumand that universal service support be spent ‘only for the provision, maintenance.
and upgrading of facilxties and senvices for which the {universal service] suppost is inkended.” 47
U.S.C. § 234(e).™™ The Fifch Circuit emphatically rejeoted the premise that ILEC revenue frows
must be protected at all costs. and thus that any reductions én disbursements needed to prevent
undue fund growth must be borne by CETCs rather than ILECs.** This conclusion flows
naturally from the Filkh Circuit’s earhier decision affwwntng (in pertinent pan) she FCU s original

First Report and Order implementing the 1996 Act’s univessal service provistons: “the okd

* alenco Communications. Inc v. FCC. 201 F 34 608. 622 (5th Cir. 2000).

' d. a1 620.621-22 (“[The rura) ILECY'} sufficiency challenge fundamentally misses the poal of the Act. The Act
does nor guarantee all iocal telephone service providers a sufficient rewurn op investment: guiie 10 the conwary, i1 is
intended to wntroduce competizion into the market. Competition pecessarily brings the risk thar some telephone
service providgers will be unable to compeie. The Actonly promises universal service. and that it a goal thar reguires
sufficient funding of cusiomers. pot providers. So leng as there is sufficient and competitively-neutral funding 10
enebie all customers to recerve basic leiecommunications senvices, the FOC has satisfied the Act and is pot further
required to ensure sufficient funding of every local elephone provider as well.... The purpose of universal service
15 40 benefit the cusiomer. not the camer. "Sufficient” funding of the customer’s nght 10 adequate teiephone service
<an be achieved regardiess of which carmer wltimately receives the subsidy. ... What petinoners seek is not merely
prediciable funding mechentsms. but predictabie merket oucomes. ndeed. what they wish is protection from
competiion. the very entithenis of the Aoty




reginre of implicit subsidies - that is, “she mansputation of rates for some CusORYRSS 40 subsidize
more affordabie rates for others™ -- must be phased out and replaced with explicit universal
service subsidies — government grants that cause 0o distortion 10 macketprioes — bacawse a
competitive market can bear ondy the later, ™

(importamiy, the statwory goal articulated by the Filkh Circuit has not vet been achieved.
Policymakers have a long way 40 go 10 eliminate implicit subsidies that oreate wdue preforences
for ILECs over CETCs-and distort the telecommunications snarketpace. Exhibit 2 ¢o-these
CORUDEINS 1§ a Mmatrix demonstrating that, for exampie, in Fowa-and Soush Dakota, HECs
coniinue 10 recelve massive implicit subsrdies through excessive aceess charges shat are
unavasable to wireless CETCs. These wnplicit subsidies inflate ILEC sevenues and interfere
with wireless carmiers” ability to compete on a level plaving field.)

Consistent with these court decisions. ¢he FCC. 10 date, hes consistentiy disallowed “the
competitive harm that could be caused by providing unequal support amoums 1o incumbents and
competitors. Unequal federal funding could discourage competitive enwy in high-oostareas and
sufle a competitor's ability 10 provide service at rates compatitive 10 those of ¢he incumbent. ™
Accordingly, “federal universal service high-cost support should be available and pomable 4o all
eligible telecommunications carners. and conclude shat she same amount of suppos (i.e.. either
the forward-looking high-cost suppost amount or any kxrerim hold-harmdess amount) seceived by
an incumbent LEC should be fully portable 10 competitive providers. ... To.ensure competitive
neutraliny. we believe that a competitor that wins a high-cost customer from an incumbent LEC

should be entitled 10 the same amount of suppon that the incumbent would have received for<he

* Texas Office of Public Usiiin Counsel v FCC. 183 F.36 303, 406 (3¢h Ciz. 1999) remphasis in originel)

" Feaeral-Siate Join: Board on Unnersal Service. Ninth Repor and Order. 14 FCC Rod 20452.% 90 (1999) Ak
Feport and Order”|
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lie.. "™ This principle applies with equal Foroe 40 new entsants that compete with small rural
ILECs as well es 40 £TCs competing with larger {LECs.™

The proposed vap on CETC fundine woudd disburse unequal support per dine - dess
support to the CETC than 1o the ILEC ¥or serving the same customer line — and therefore would
deprive CETCs of “the same -oppomunity to receive universal service support as the
incumbent.”™ Under such a svstem, CETCs “may be unable o provide service and compete
with the incumbent in high-costareas. As she Commission has previously concluded,
competitively neutral access to such support is-oritical to ensuring that all Amencans, including
those that live in high-cost arees, have access ¢ affordable ¢elecomumunications Services.” The
1996 Act reguires the Commissron to eliminate barmers t0 competition. but the proposed
restriction on CETC support would impose-one: A new.entrant faces a substantial barmier to
entry if the incumbent Jocal exchange carmier (LEC) is receiving universal service support that 4s
pol avatlable 10 the npew entrant for serving customers in high-cost arees.™’

The proposed funding cap would prevent any CETC from obtaining high-cost support in
states where no CETC is currently weceiving any suppon - including Jaho and South Carolina,

where Alklte] operates and seeks {0 provide senvice m high-cost areas but has been unable to

g2
o

* Federal-Seace Joint Board on Universal Service. Foursenth Repor: 26d Order. 16 FCC Rod 11244, ¢ 144 (2001)
("RTF Order”) ("{Pler-loop equivalent amounts of safeny valve support should be portable o compezitive eligible
telecommunications carmiers. According to the principle of competitive neutrality adopted by the Commission and
secommended by tbe Joint Board, universal service suppor mechenisms and rules should neither unfairly advantage
nor disadvantzge one proviger over another. Consisten with this principle. the Commission implemenied the
universal service principles 1o section 254 of the Act to ensure that universal service suppornt is ‘poriable.” in
essence. gvailabie o ail competing eligible teleconwmunications carriers.”): Muln-Associaiion Group (MAG) Plan
Jor Regulazion of Intersiare Services of Non-Price Cap Incumben: Local Exchange Carriers and Inrerexchange
Carriers. 16 FCC Red 196159 1587 (2007) (M4 G Order™).

“ Federal-Stare Joini Board on Universal Service. Twelfth Repors and Order. 15 FCC Red 12208, 114 (2000)

" Twelfth Report and Orger™),

“ Federal-Swate Join: Boaré on Universal Service: Western Wireless Corporation Petition for Preemption of an
Order of the South Dakots Public Uilities Commission. Declaratory Ruling. 15 FCC Red 158168, 9 12 (2000)
Bourh Dok Declararory Ruling™.
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obtain ETC status to date. “{fin those aroes where wniversal service Support is essential 4o the.
provision of affordable «elecommunications service and is available to the incumbent LEC.” a
policy thal preciudes the prospeotive CETC from receiving the support avaidable to she ILEC
would have “the effect of prohibiting competitive entrv. Such a requirement would deprive
consumers in high-cost areas of the benefits of competition by irsulating the incumbent LEC
from competition. No competitor would ever reasonably be expected (0 enter a high-cost market
and compete against an incumbent-casrier that is receiving support without first knowiag whether
it is also eligible to receive such support.™ in such a.case, “the benefis that may otberwise
occur as a result of access to affordable telecommunications services will not be available to
consumers io high-cost areas. We believe such a resull is inconsistent with the underlying
universal service principles set forth in section 254(b) that are designed to presenve and advance
universal service by promoting aceess 10 telecommunications services in high-cost arees.™

In sum. the RD’s propose] to distribute unequal support 40 ILECs and CETCs
discrumunaies unfairly against wireless and other carriers and consumers. flies i the face of an

unbroken line of precedents. and cannot be justified under the Act.

4l RIRAL AMERICA NEEDS COMPETITIVELY NEUTRAL UNTVERSAL
SERVICE

Competition among providers of upiversal service benefis vural corsumers. Conversely,
the RD's proposal to impose restrictions on high-cost support for wireless CETCs would ham

rural Amenca. The reduction in funding would substantially reduce incentives for wiredess

“ See RD.$2&ni7 Appendix 6.

“ South Dakoia Declarziory Ruling %% 12-13

SR




e e ae o a

CHTITS 40 Hivest i umprovng service i high-cost asees. and woukd degrade wiseless service and
interfere with broadband deploysnent in rusal America.

Rural Amencans benefit substantially $rom the expaasion of wireless service that
universal service funding makes possible. Wireless service is oritical 10 economic development
0 rural America. As the Comumnission has sepeatedly recognized and secently re-emphasized.
mobile 911 and E-911 are vital health and safety services, especially for people who frequently
have 10 travel long distances — andthey cannot be provided unless adequate service is available -
through the towers ard other wireless infrastruoture whose funding depends 'on universal service
support. Rural Asmericans, like consumers across the coumry, are increasingly selying on
wireless as their primary or their exclusive means of voice telecommunications connectivity.
And wireless is the most rapidly expanding piatforn Yor providiag advanved broadband se;'\'ioes
to consumers actoss the country, mcluding i rural aseas.

Universal service support is a crucial component of ehis sucoess story. Wieless CETCs -
like every other category of ETCs - are obligated 1o spend.every dollar of funding they seceive
on facilites and services for which the funding 15 intended. #n the case of wiseless GETCs, shis
requirement is vigorously and stnictly enforced by state comumissions and ¢he FCC. Unlike
ILECs. which use their funds primarily for ongoing operations and matnenance since sheir
networks are largelv complete. wireless CETCs such as Alkel are using their funds to-build owm
networks 1o areas that were previousdy unsened,” 2o increase the service capacity of cefl sies
and mobile switches, 1o f1ll in coverage holes and “dead spots.” and to insall network upgrades

to accommodate advanced services. In ghe past. rural consugners could expact good wireless

“ For exampie. on the Pine Ridge Reservation in South Dahota. the Tribe estimnated that dess than 30% of the
populauon had telephone service prior 1o Alltel’s eniry into the market es 2 wireless universal service provider.
Today more than R0 of the population on the Pine Ridge reservanon has access to wireless telephone service. The
vast majoriny of these consurmers are eligible §01 and & receiving & discounted Lifeline service of onlyv 81 per
noni
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